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Def endant Danny Ceorge Raviart was convicted by a jury of

two counts of robbery, one count of being a convicted felon in



possession of a firearm one count of possession of
met hanphet am ne, and two counts of assault with a firearmon a
peace officer. On appeal, defendant contends there was
insufficient evidence to support one of his assault convictions
and the jury was inproperly instructed on the el enents of
assault. He also contends the trial court conmtted m sconduct
by intervening in the exam nation of witnesses. W affirmthe
j udgnent .

FACTUAL AND PROCEDURAL BACKGROUND

In | ate February 1999, defendant becane a suspect in a
series of robberies, sone of themarned, that had occurred in
the Sacranmento area between January 26 and February 19. On
February 24, 1999, |aw enforcenent officers | earned defendant
was at a notel on Ji bboom Street. Anong the officers who went
there that evening to arrest defendant were Sacranmento Police
O ficers John Keller and Joe Wagstaff. 1In a confrontation with
def endant outside the notel, Oficers Keller and Wagstaff shot
def endant several tinmes after he pointed a handgun at O ficer
Kel | er.

Def endant was charged in an anended i nformation with el even
counts of robbery, one count of attenpted robbery, six counts of
being a convicted felon in possession of a firearm one count of
unl awful taking of a vehicle, one count of possession of
met hanphet am ne, and two counts of assault with a firearmon a
peace officer. The information also alleged nunerous weapons

enhancenments and prior felony convictions.



The case was tried to a jury in Novenmber 1999. The court
grant ed defendant’s notion for judgnent of acquittal on four
robbery counts and one felon in possession of a firearm count
due to insufficient evidence. The prosecution dism ssed another
felon in possession of a firearm count during closing argunent.
The jury found defendant guilty of two of the seven remaining
robbery counts, one of the four remaining felon in possession of
a firearmcounts, the possession of nethanphetam ne count, and
both counts of assault with a firearmon a peace officer. The
jury was unable to reach verdicts on the remaining 10 counts,
and the court granted a mstrial on those charges. After
finding true the prior conviction allegations, the court
sent enced defendant under the “Three Strikes” law to siXx
consecutive ternms of 25 years to life, with one term stayed
pursuant to Penal Code section 654 and wth 26 additional years
for various enhancenents.

DI SCUSSI ON
Sufficiency of the Evidence

Def endant first contends there was insufficient evidence to
support his conviction for assault with a firearmon Oficer
Wagst af f because “[t]here was no evidence presented that
[ def endant] pointed the gun at Wagstaff[] at any tine.”

Def endant contends “[t]he only act performed by [defendant] upon
whi ch an assault charge could be based was the single act of
pointing the gun at Oficer Keller.” For the reasons that

foll ow, we disagree.



When a defendant chall enges the sufficiency of the evidence
to support a crimnal conviction, “‘[t]he test on appeal is
whet her substantial evidence supports the conclusion of the
trier of fact, not whether the evidence proves guilt beyond a
reasonabl e doubt. The court nust view the entire record in the
Iight nost favorable to the judgnment (order) to determ ne
whet her it discloses substantial evidence -- that is, evidence
which is reasonable, credible, and of solid value -- such that a
reasonable trier of fact could find the [defendant] guilty
beyond a reasonabl e doubt. In making such a determ nation we
must view the evidence in a |light nost favorable to respondent
and presune in support of the judgnent (order) the existence of
every fact the trier could reasonably deduce fromthe
evidence.’” (In re Paul C. (1990) 221 Cal.App.3d 43, 52 quoting
In re Oscar R. (1984) 161 Cal.App.3d 770, 773.)

“An assault is an unlawful attenpt, coupled with a present
ability, to conmt a violent injury on the person of another.”
(Pen. Code, 8 240.) Defendant suggests there was no evi dence he
attenpted to injure Oficer Wagstaff because there was no
evi dence he ever pointed his gun at Wagstaff. Defendant al so
contends there was no evidence he had the present ability to
injure Oficer Wagstaff because Wagstaff was in a “protected
position,” sheltered by the corner of the notel, when the
shoot i ng occurred.

Assault with a deadly weapon can be commtted by pointing a
gun at anot her person (People v. Laya (1954) 123 Cal. App. 2d 7,

16), but it is not necessary to actually point the gun directly



at the other person to conmt the crinme. Three exanples wl|
illustrate the point.

I n People v. McMakin (1858) 8 Cal. 547, there was evidence
t he defendant pointed a revol ver toward anot her person, *“but
with the instrunent so pointed that the ball would strike the
ground before it reached the witness, had the pistol been
di scharged.” (lbid.) The Suprene Court affirned the
defendant’s conviction for assault, stating: “Holding up a fist
in a nmenaci ng manner, drawing a sword or bayonet, presenting a
gun at a person who is within its range, have been held to
constitute an assault. So any other simlar act, acconpani ed by
such circunstances as denote an intention existing at the tine,
coupled with a present ability of using actual violence against
t he person of another, will be considered an assault. . . . [1]

[1] . . . [When the party draws the weapon, although he

does not directly point it at the other, but holds it in such a
position as enables himto use it before the other party could
defend hinself, at the sane tine declaring his determnation to
use it against the other, the jury are fully warranted in
finding that such was his intention.” (1d. at pp. 548-549.)

I n People v. Hunter (1925) 71 Cal.App. 315, there was
evi dence the defendant attenpted to draw a pistol fromhis sock
to shoot his wife, but she junped out the w ndow before he could
do so. (Id. at pp. 317-318.) On appeal, the defendant
contended the evidence was “insufficient to prove the all eged
assault in that it does not show that the defendant attenpted to

use the weapon.” (Id. at p. 318.) The court disagreed,



stating: “The evidence is anple to show that the defendant had
the intention and the present ability to kill his wfe. The
only question renmaining is whether he attenpted to carry his
purpose into execution. To acconplish that purpose, it was
necessary for himto take the gun fromhis sock, to point it at
his wwfe, and to pull the trigger. Any one of these would
constitute an overt act toward the inmedi ate acconplishnment of
the intended crinme. He was endeavoring to take the gun fromhis
sock when his wife thwarted the attenpt to kill her by junping
out of the wndow. Naturally she did not wait to see whether he
succeeded in getting hold of the gun or whether he pointed it at
her, and it is immterial whether he did either. The actual
transaction had commenced whi ch woul d have ended in nurder if it
had not been interrupted.” (I1d. at p. 319.)

Finally, in People v. Thompson (1949) 93 Cal . App.2d 780,
there was evidence the defendant pointed a revolver toward two
sheriff’'s deputies, aimng between them and pointing the gun
downward. The appellate court held the defendant’s actions were
sufficient to support his conviction on two counts of assault
with a deadly weapon, noting that “[w hile [the defendant] did
not point the gun directly at [the deputies] or either of them
it was in a position to be used instantly.” (1d. at p. 782.)

In light of the foregoing authorities, and view ng the
evidence in the light nost favorable to the judgnment, there is
substantial evidence in the record to support the jury' s finding
t hat defendant assaulted both officers in the confrontation

outside the notel. Oficer Keller testified that he and O fi cer



Wagstaff, who has a canine partner, decided to arrest defendant
as he and a fenmal e conpanion were getting into a car on the
south side of the notel. As the officers were approaching the
notel parking lot in their vehicle, a California H ghway Patro
unit not involved in defendant’s arrest pulled in across the
street and illumnated the parking lot with its headlights.
Def endant and hi s conpani on headed back toward their notel room
and O ficers Keller and Wagstaff followed in an attenpt to
apprehend defendant before he got back into the room

Oficer Keller testified that when he rounded the stairway
at the corner of the building in pursuit of defendant, Oficer
Wagstaff was to his left and slightly ahead of him although he
di d not know whet her Wagstaff had been on the wal kway between
the stairway and the building or had rounded the stairway ahead
of him Oficer Keller testified that he “canme around the
stairs w de” because he knew O ficer Wagstaff was to his left
toward the building, and he was concerned about getting bit by
O ficer Wagstaff’'s dog. As Oficer Keller canme around the
corner, he saw defendant pointing a chrome handgun directly at
him At the sanme tine, he heard Oficer Wagstaff yell “QGun.”
Both officers fired at defendant. Oficer Keller testified that
when he fired, Oficer Wagstaff was crouching at the corner of
the building, partially behind the building but with his arm
extended around the corner to fire at defendant. Oficer Keller
fired five rounds, until defendant was on the ground. As he did
so, he noved to the corner where Wagstaff was, where they both

took cover. Keller testified that it was approximately five



feet fromwhere he started firing to where he took cover with
Wagst af f behind the corner of the building. Wen there was no
return fire, they cane out from behind the corner and saw
def endant on the ground wth the gun slightly above his head.
Dougl as Mouti nho, an agent with the California Departnent
of Justice, Bureau of Narcotic Enforcenent, Violence Suppression
Unit, testified that he was behind O ficer Wagstaff as Wagstaff
and Kel | er approached the corner of the notel in pursuit of
def endant. Moutinho saw Wagstaff pass the corner of the
buil di ng and step out into the open. Mutinho heard Wagst aff
gi ve sonme kind of command to defendant, “instructing himto put
hi s hands up and orders like that,” then heard Wagstaff yell
“@n” several tinmes and dive back to the corner of the buil ding.
Mouti nho then saw Wagstaff fire back down the hallway toward
def endant while crouching at the corner of the building.
Curtes McPherson testified she was with defendant at the
notel the day he was shot. Defendant told her the police were
| ooking for him After the telephone in the notel roomrang and
no one was on the other end of the line, defendant told
McPherson it was time to go, and they began | oading the car. At
def endant’ s request, MPherson went back to the roomto see if
defendant had | eft anything inside. Before she got back
out si de, defendant cane back into the room and suggested they
wal k out as a couple “because there was a cop outside.” As they
st epped outsi de, MPherson saw “lots of police com ng around the
corner and yelling, “Stop or I will shoot.”” She then heard

five shots and saw defendant on the ground on his back. She did



not see defendant draw a gun, but she had seen defendant renove
a chronme handgun fromthe wai stband of his pants while they were
in the notel room MPherson also testified that while they
were talking in the notel room defendant had told her “that he
knew when he was approached by the cops, they woul d probably
take himout, and he said he would be taking a cop out with him
and he woul d not go out alone.”

Oficer Keller and another officer both testified that when
t hey approached defendant after the shooting, they saw a chrone
sem aut omati ¢ handgun on the ground about a foot away from him
Anot her officer later renoved one bullet fromthe chanber of the
gun and five fromthe gun’s magazi ne.

From t he foregoing evidence, the jury could have found
beyond a reasonabl e doubt that when defendant was confronted by
the two police officers outside the notel, he drew a | oaded
handgun from his wai stband with the intent to shoot both
of ficers, but he only nmanaged to point it at one of the officers
before they both shot him By drawing the gun with the intent
to shoot the officers, defendant perfornmed an overt act
sufficient to constitute an assault on both of them Defendant
did not have to performthe further act of actually pointing the
gun directly at Oficer Wagstaff to be guilty of assaulting
Wagstaff. It was enough that defendant brought the gun into a
position where he could have used it against Wagstaff if the
of ficers had not shot himfirst.

Cting People v. Williams (2001) 26 Cal.4th 779, defendant

contends his “single act of pointing a gun at Keller does not



anopunt to an attenpt to commt a battery on Wagstaff[]” because
pointing the gun at Oficer Keller was not the “last proximte
step” toward conpleting a battery on Oficer Wagstaff.

Def endant contends that under Williams he “woul d have had to
change the aimof his gun and/or nove into a different position”
to assault O ficer Wagstaff. W disagree.

In differentiating the mental state required for assault
fromthat required for crimnal attenpt, the Williams court
noted that “crimnal attenpt ‘need not be the |ast proximte
or ultimate step toward comm ssion of the substantive
crime’ . . . .7 (People v. Williams, supra, 26 Cal.4th at p
786, quoting People v. Kipp (1998) 18 Cal . 4th 349, 376.) From
this statenent, defendant attenpts to draw the corollary that
an assault “nust be the last proximate step to a conplete
battery . . . .” W do not discern any such hol ding from
Williams, however.

In clarifying the nental state required for assault, the
Suprene Court explained that an assault is an act done toward
the comm ssion of a battery and that “[a]n assault occurs
whenever ‘“[t]he next novenent would, at |east to al
appearance, conplete the battery.”’” (People v. Williams,
supra, 26 Cal.4th at p. 786, quoting Perkins & Boyce, Crim nal
Law (3d ed. 1982) p. 164, italics omtted.) W do not
understand this statenment to nean that for the crinme of assault
to occur, the defendant nust in every instance do everything
physically possible to conplete a battery short of actually

causi ng physical injury to the victim Such a hol ding woul d be

10



i nconsi stent with nunerous precedents, including, but not
limted to, People v. McMakin, supra, 8 Cal. 547, People v.
Hunter, supra, 71 Cal.App. 315, and People v. Thompson, supra,
93 Cal . App. 2d 780. As the Suprene Court explained in McMakin
an assault may be commtted by “[h]olding up a fist in a
menaci ng manner, drawing a sword or bayonet, [or] presenting a
gun at a person who is withinits range . . . .” (People v.
McMakin, supra, 8 Cal. at p. 548.) Here, as expl ai ned above,
the jury could have found beyond a reasonabl e doubt that

def endant drew a | oaded handgun from his wai stband with the
intent to shoot both of the police officers who were pursuing
him Even follow ng the Suprenme Court’s decision in Williams,
that is sufficient to support both of defendant’s convictions
for assault.

As for defendant’s contention that he did not have the
present ability to injure Oficer Wagstaff because Wagstaff was
in a “protected position” behind the corner of the building when
t he shooting occurred, that argunent fails on the facts and on
the law. First, as noted above, Agent Mutinho testified that
Wagstaff actually stepped into the open and directed a conmand
at defendant before yelling “@Gn” and diving for cover. The
jury could have found beyond a reasonabl e doubt that defendant
had the ability to shoot O ficer Wagstaff before he dove for
cover. Furthernore, both Agent Mutinho and O ficer Keller
testified that O ficer Wagstaff fired at defendant from around
the corner, which neans, at the very least, part of Wagstaff’'s

body was still exposed to injury fromdefendant’s gun as the
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shooting occurred. Second, the fact that Oficer Wagstaff may
have been sheltered, in whole or in part, by the building did
not preclude the jury fromfindi ng def endant had the present
ability to injure him “Once a defendant has attained the neans
and location to strike imediately he has the ‘present ability
to injure.” The fact an intended victimtakes effective steps
to avoid injury has never been held to negate this ‘present
ability.”” (People v. Valdez (1985) 175 Cal . App. 3d 103, 113.)

In sunmary, we concl ude there was substantial evidence in
the record to support the jury's finding that defendant was
guilty of assault with a deadly weapon on O ficer Wagstaff.

Jury Instructions

Again relying on the Suprene Court’s recent decision in
People v. Williams, supra, defendant contends the jury
instructions on assault were erroneous. |In Williams, the court
hel d that “assault requires actual know edge of those facts
sufficient to establish that the offending act by its nature
woul d probably and directly result in physical force being
applied to another.” (People v. Williams, supra, 26 Cal.4th at
p. 784.) Defendant contends the jury here was not instructed on
the “actual know edge” elenent of assault articulated in
Williams and the error was not harm ess beyond a reasonabl e
doubt. Once again, we disagree.

As the People point out, the assault instructions in this
case included an “intent” conponent that was not included in the
instructions given in Williams. Specifically, the court

instructed the jury that to prove assault, it nust be proved
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that “at the time the act was conmtted, the person intended to
use physical force upon another person or to do an act that was
substantially certain to result in the application of physical
force upon another person . . . .” As defendant contends,
however, this “intent” instruction did not instruct the jury on
the “actual know edge” el enent of assault because, l|ike the
instruction found wanting in Williams, this instruction could
have permtted “a conviction prem sed on facts the defendant
should have known but did not actually know.” (People v.
Williams, supra, 26 Cal.4th at p. 790.)

The question, then, is whether the “mnor anmbiguity” in the
instruction was harnl ess beyond a reasonabl e doubt. (People v.
Williams, supra, 26 Cal.4th at p. 790.) Defendant contends it
was not harm ess because, properly instructed, the jury m ght
have found that he did not know O ficer Wagstaff was even
present and therefore m ght have acquitted him of assaulting
O ficer Wagstaff. W disagree.

Contrary to defendant’s assertion, there is no evidence in
the record to suggest he “did not know he was facing two
officers on the sidewal k.” Defendant did not testify.
Accordingly, there is no direct evidence defendant was unaware
of Oficer Wagstaff’'s presence. Furthernore, defendant’s
suggestion he did not know of WAgstaff’s presence because
Wagstaff “was in a protected position around the corner” ignores
t he evi dence of how Wagstaff got in that position in the first
pl ace. As noted above, Agent Moutinho testified Oficer

Wagst af f dove back to the corner of the building only after

13



commandi ng defendant to put his hands up, or sonething like
that, then yelling “Gun.” This testinony supports the

concl usi on that defendant was indeed aware of O ficer
Wagstaff’'s presence and in fact drew his gun in response to

O ficer Wagstaff’'s commands. Finally, we note MPherson's
testinony that when she stepped out of the notel roomwth

def endant, she saw “lots of police com ng around the corner and

yelling . | f McPherson saw nore than one officer, it is
certainly reasonable to conclude defendant did as well.

Viewing the record in its entirety, we find no support for
def endant’ s suggestion that the failure to instruct on the
“actual know edge” elenent of assault articulated in Williams
was prejudicial. On the contrary, we conclude beyond a
reasonabl e doubt the jury’s assault verdicts would have been the
sanme even if the assault instructions had included the “actual
know edge” el enent.

Judicial Misconduct

Def endant next contends the trial court conmtted
m sconduct by intervening in the exam nation of w tnesses and by
aligning itself with the prosecution as it did so. The People
contend def endant wai ved any claimof judicial m sconduct by
failing to object in the trial court and, in any event, there
was no m sconduct. W agree with the People on both points.

“I't is settled that a judge's exam nation of a w tness may
not be assigned as error on appeal where no objection was nade
when the questioning occurred.” (People v. Corrigan (1957) 48

Cal . 2d 551, 556.) Here, despite his contention that the trial
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court “consistently displayed a bias in favor of the
prosecution.” defendant never objected to the trial court’s
participation in the exam nation of w tnesses. Accordingly,
def endant has wai ved any claimof error.

In any event, there is no nerit in defendant’s clai m of
error. “A court may control the node of questioning of a
w tness and comment on the evidence and credibility of w tnesses
as necessary for the proper determ nation of the case.
[Ctations.] Wthin reasonable limts, the court has a duty to
see that justice is done and to bring out facts relevant to the
jury's determnation. [Ctation.] A court commts m sconduct
if it persistently nmakes di scourteous and di sparagi ng remarks so
as to discredit the defense or create the inpression it is
allying itself with the prosecution.” (People v. Santana (2000)
80 Cal . App. 4th 1194, 1206-1207.)

| n Santana, the defendant was convicted of possessing
met hanphet am ne and cocai ne for sal e based on evidence that he
“had been present at the scene of an anticipated sale of nine
pounds of nethanphetam ne and that, 10 nonths later in a search
of his honme, deputies found a triple beam Chaus scal e and cash.”
(People v. Santana, supra, 80 Cal.App.4th at pp. 1196-1197.) At
trial, during the defense case, the defendant’s wife, Teresa
Duarte, testified she used the scale to weigh the conponents of
bread she baked; Saul Ramrez testified he and the defendant
operated a carpet sales and installation business; and the
defendant testified he had been at the scene of the anticipated

drug sale to visit his daughter, but his green card was found on
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the counter because he had taken it fromhis pocket to avoid
bending it when he sat down. The trial court actively
participated in the cross-exam nation of Duarte, Ramrez, and
t he def endant.

Al t hough Division Three of the Second Appellate District
found the evidence sufficient to support the defendant’s
convictions, the appellate court also found the trial court's
adversarial intervention in the trial required reversal of the
judgment. Putting aside a nunber of “innocuous incidents” in
which the trial court intervened in the exam nation of
W tnesses, the appellate court noted that the trial court had
“repetitiously, disparagingly and prejudicially questioned
defense witnesses Ramrez, Duarte and Santana.” (ld. at p.
1207.) The court wote: “The trial court's questioning of
Duarte regarding use of the triple beam Chaus scal e i n baki ng,
the questions of Ram rez regarding the partnership agreenent and
busi ness, and the questioning of Santana regardi ng the resident
alien card, all consuned nore tine than was necessary to elicit
the point the trial court sought to make. By bel aboring points
of evidence that clearly were adverse to Santana, the trial
court took on the role of prosecutor rather than that of an
inpartial judge. By continuing this adversarial questioning for
page after page of reporter's transcript, the trial court
created the unm stakable inpression it had allied itself with
the prosecution in the effort to convict Santana. These
i nstances of inpropriety are so egregious as to require reversal

of Santana's conviction.” (1lbid.)
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The record in this case shows the trial court was invol ved
in the exam nation of approximately half of the 40 w tnesses who
testified, alnost all of whomtestified for the prosecution.

The question is whether the trial court, by involving itself in
t he exam nation of these w tnesses, “took on the role of
prosecutor rather than that of an inpartial judge,” “creat[ing]
the unm stakable inpression it had allied itself wth the
prosecution in the effort to convict” defendant. W find no
such m sconduct.

“Nuner ous courts including our own have recogni zed that it
is not nerely the right but the duty of a trial judge to see
that the evidence is fully devel oped before the trier of fact
and to assure that anbiguities and conflicts in the evidence are
resol ved i nsofar as possible.” (People v. Carlucci (1979) 23
Cal .3d 249, 255.) “‘[I1]t has been repeatedly held that if a
judge desires to be further infornmed on certain points nentioned
in the testinony it is entirely proper for himto ask proper
guestions for the purpose of developing all the facts in regard
to them Considerable latitude is allowed the judge in this
respect as long as a fair trial is indicated both to the accused
and to the People. Courts are established to discover where
lies the truth when issues are contested, and the final
responsibility to see that justice is done rests with the
judge.’” (1bid., quoting People v. Lancellotti (1957) 147
Cal . App. 2d 723, 730.)

Here, it appears to us the trial court’s participation in

the exam nation of w tnesses invariably involved questions
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seeking to clarify the testinony of the various wtnesses and to
fully develop the pertinent facts. For exanple, during the
di rect exam nation of the prosecution’s first wtness, a clerk
at a conveni ence store who said defendant was the person who
robbed her, the clerk testified defendant had a canvas bag over
hi s hand during the robbery. The follow ng exchange then
occurred:

“Q D dthe way he was holding his hand in the bag cause
you to believe he m ght have a weapon?

“A Yes. He told nme that he did have a weapon.

“THE COURT: What words did he use to tell you that?

“THE WTNESS: He said, “Gve ne all you cash or | wll
bl ow your fucking head off."”

The prosecution then resunmed questioning the w tness.

Def endant argues that “[i]n pressing the witness for a
direct quote, the trial court put before the jury inflammuatory
| anguage used by the robber . . . .” Even if so, that is not
enough to establish judicial m sconduct. There is no indication
the trial court knowngly elicited the “inflammtory | anguage”
to which the witness testified. The court sinply asked the
witness to state the exact words the robber used to tell her
he had a weapon. In doing so, the court perforned its duty “to
see that the evidence is fully devel oped before the trier of
fact . . . .” (People v. Carlucci, supra, 23 Cal.3d at p. 255.)

It would serve little purpose to detail further the
numer ous instances in which the trial court participated in the

exam nation of witnesses. This court has thoroughly revi ened
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the transcript of the trial and each instance of the trial
court’s participation in the questioning of wtnesses, and we
are satisfied that the trial court’s involvenent did not
constitute msconduct. The trial court did not “persistently
make[] discourteous and di sparaging remarks so as to discredit
the defense or create the inpression it [was] allying itself
with the prosecution.” (People v. Santana, supra, 80

Cal . App. 4th at pp. 1206-1207; cf. Spruance v. Commission on
Judicial Qualifications (1975) 13 Cal.3d 778, 788-789, 797
[finding trial judge commtted willful m sconduct when he
“expressed his disbelief in the testinony of a defendant by
having created a sound comonly referred to as a ‘raspberry.’”)
The court’s questions were neither repetitious, disparaging, nor
prejudicial. The court also did not bel abor points of evidence
that clearly were adverse to defendant. Defendant contends the
trial court “consistently displayed a bias in favor of the
prosecution” but offers no concrete exanple of any such bi as,
and we find none ourselves. As one comnmentator recently
observed, “[a] judge does not becone an advocate nerely by

aski ng questions.” (Levenson, Unnerving the Judges: Judicial
Responsibility for the Rampart Scandal (2001) 34 Loyola L.A

L. Rev. 787, 796.)

“The duty of a trial judge, particularly in crimnal cases,
is nore than that of an unpire; and though his power to exam ne
the witnesses should be exercised with discretion and in such a
way as not to prejudice the rights of the prosecution or the

accused, still he is not conpelled to sit quietly by and see one
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wongfully acquitted or unjustly punished when a few questions
asked fromthe bench mght elicit the truth. It is his primry
duty to see that justice is done both to the accused and to the
people. He is, noreover, in a better position than the
review ng court to know when the circunstances warrant or
require the interrogation of witnesses fromthe bench.” (People
v. Golsh (1923) 63 Cal.App. 609, 614-615.)

Rat her than resenbling the *“egregi ous” “instances of
inpropriety” that justified reversal of the judgment in People
v. Santana, supra, the trial court’s questions in this case
resenbl ed the “nore innocuous incidents” the Santana court put
aside. (80 Cal.App.4th at p. 1207.) Accordingly, we concl ude
no m sconduct occurred.

Dl SPOSI TI ON
The judgnent is affirnmed. (CERTIFIED FOR PUBLICATION.)

NI CHOLSON , J.

W concur:

SCOTLAND , P.J.

MORRI SON N
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